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Summary

1.
The English National Park Authorities Association (ENPAA) exists to provide a collective voice for the nine English National Park Authorities.  It is governed by the Chairs of the nine Authorities, and our response, therefore, represents the collective view of the Authorities.  Individual NPAs may wish to submit separate comments, which will draw on the specific issues for their particular area.  

2.
The historic environment is central to the cultural heritage of the National Parks which the National Park Authorities have a statutory purpose to conserve and enhance.  As such we are particularly keen to ensure that any changes lead to a strengthening rather than diminishing of the protection afforded to the historic environment.  In addition to responding to the specific questions raised by the consultation, we also wish to draw DCMS’s attention to areas where we believe improvements could be made.  For these we draw on our considerable experience in managing and protected historic environment assets.  We hope these will be of assistance in drafting forthcoming legislation and guidance.
3. In summary: 
· we welcome many of the proposals in the White Paper though seek reassurance that the Government’s vision for protecting the historic environment remains as strong as stated in previous documents;

· urge DCMS to use the opportunity presented to implement other measures in the Power of Place report that still require Government action;

· urge DCMS to consult historic environmental professionals in the development of both detailed legislation and guidance;
· we urge DCMS to address the current omission in national historic environment protection by ensuring that upland historic landscapes in future receive statutory protection;

· ENPAA believes there should be statutory guidance on pre-application discussions and would welcome the opportunity to comment on draft guidance;

· guidance on pre-application discussions should recognise the conflict between planning and conservation targets and staffing; ensure delegation processes require professional and experienced staff to be involved in the pre and formal consultation processes; and include a requirement for consultation with the national amenity societies;
· greater clarity is needed over the use of Certificates of Immunity.  These should be publicly recorded and time limited.  ENPAA believes the process should be subject to the same level of consultation as the designation process, the Certificates should be time limited and publicly recorded.  Until greater discussion and clarity is provided, ENPAA is not in a position to support the expansion of their use;
· the guidance regarding Heritage Asset Consent should require a high level of conservation expertise to be involved, ensure that there is no lowering of existing protection, and include a clear process for calling in applications where needed to achieve this; 

· Heritage Protection Agreements are supported as a way of encouraging positive management of the historic environment, but need to be supported by strong guidance, and enforcement powers to control braches of an agreement.  This should include allowing the Courts to consider the extent of any financial gain that has or is likely to occur to the offender from damage to heritage assets, when determining fines;

· ENPAA believes that there is a benefit in retaining Conservation Area Consent as a separate consent and support responsibility for this resting with Local Planning Authorities;
· ENPAA supports the proposal to merge Conservation Area Consent with planning permission but believes guidance should require a local authority’s historic environment staff to be fully involved in the planning process in conservation areas;

· we consider that control over demolition of unlisted buildings in conservation areas (as elsewhere) should be reinstated to ‘pre-Shimizu’ levels of protection as a matter of urgency;

· we believe the proposed  arrangements for strengthening the protection against demolition for locally designated buildings are rather complicated;

· we strongly support the proposal to include a statutory duty with regard to Historic Environment Records that we believe is long overdue;

· little is said within the White Paper about how the proposed changes will, in reality, be funded and what level of practical support can be expected from Government and English Heritage; and
· the White Paper will require English Heritage, National Park Authorities, and local planning authorities to take on additional responsibilities. These responsibilities must be properly matched with additional resources in order to achieve the aims and objectives of the White Paper.
4.
We hope are comments are helpful.  ENPAA would welcome the opportunity to work with the Department in developing the framework and future guidance. 
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1.
The English National Park Authorities Association (ENPAA) exists to provide a collective voice for the nine English National Park Authorities.  We welcome the opportunity to comment on Heritage Protection for the 21st Century White Paper and its proposals that mark the first major reform to the legislative protection of the historic environment since the Ancient Monuments and Archaeological Areas Act 1979.  The Association recognises that the White Paper specifically requests answers to three questions. These are addressed below (paragraphs 12, 13 and 21) but the Association hopes that its additional comments on the White Paper and heritage protection are worthy of consideration and will be of assistance in drafting forthcoming legislation and guidance. This response has been developed by historic environment professionals in each of the National Park Authorities, and informed by others (including English Heritage) working through the Joint Statement on the Historic Environment.    

Introduction

2.
ENPAA recognises that many of the proposals in the White Paper result from widespread consultation and discussion.  In particular they stem from the review of policies relating to England’s historic environment coordinated by English Heritage in 2000 which resulted in the Power of Place report, and the Government’s response in The Historic Environment: A Force for Our Future.  
3.
The historic environment is central to the cultural heritage of the National Parks which the National Park Authorities have a statutory purpose to conserve and enhance.  The individual National Park Authorities have all welcomed the vision for the historic environment expressed in these reports. This vision is not expressed as strongly in Heritage Protection for the 21st Century as in the previous reports but ENPAA recognises that the White Paper deals mainly with the legal processes of heritage protection and the planning system.  Over the long term, however, heritage protection also demands wider action as identified in the Power of Place report, such as the initiatives summarised under the headings “Recommendation 2: Encourage the repair and use of neglected buildings” and “Recommendation 8: Place the historic environment at the heart of education”.  ENPAA hopes that just as Heritage Protection for the 21st Century takes forward some Recommendations of Power of Place, notably “Recommendation 13: Make the regulatory system work better” so those other Power of Place recommendations which still require government action will receive attention in the near future in order that the aspirations expressed in the headings of the executive summary of the White Paper are fully realised. We recognise that the White Paper envisages enabling legislation and would welcome further involvement in developing the framework, and subsequent guidance.
The designation process
4.
ENPAA warmly welcomes most aspects of the White Paper. It recognises the complexity of the existing designation regimes and welcomes the proposed creation of a new national Register of Historic Buildings and Sites of Special Architectural, Historic or Archaeological Interest, based on detailed published selection criteria and with designation delegated to English Heritage. We are particularly pleased to see the inclusion of sites of “early human activity without structures”. We note the proposed clarification of the statutory duty of designation “as a means to protect historic assets for current and future generations and provide a framework for managing change”.  We are concerned, however, that the proposed changes may weaken the protection currently given to designated assets.  ’A framework for managing change’ is a far weaker statement than that used in scheduling documentation which states that ’the primary purpose of scheduling a monument is to preserve it for the future, and to protect it from damage, destruction or any unnecessary interference’.
5.
We also note that scheduling is discretionary while inclusion on the current list of buildings of special architectural interest is a duty.  We recommend that designation is clearly identified as a non-discretionary duty provided the relevant criteria are met. These criteria will clearly be of central importance and we hope that there will be further discussion on them, not least with regard to how archaeological importance is measured. Clarification on whether it is proposed to use the current scheduling criteria or something different would be helpful.
6.
The Lake District National Park Authority was involved in one of the pilot studies by English Heritage for the Heritage Protection Reform project but we regret that only one tranche of studies was carried out – the second tranche which included pilot studies in three other national parks did not materialise.  In this respect we are concerned that the pilot studies did not consider complex upland historic landscapes in multiple ownership such as those found in the proposed pilot area in the Yorkshire Dales National Park. Upland historic landscapes, despite their national importance being recognised by many specialists, do not currently receive statutory protection under the current legislative practice and should receive early attention in any new thematic programme. 
7.
We welcome the introduction of wider consultation during the designation process and the informative and useful new format for designations and also welcome the proposed introduction of interim protection when consultation on designation is being considered. We note that designation is likely to have a stronger emphasis on thematic programmes but, while drawing attention to the need for this with regard to historic landscapes, are concerned that this should not be at the expense of reactive consideration. Despite the thematic and area based programmes that have taken place in recent years many sites and buildings of national importance still have no statutory protection and their special interest may only come to light when change is proposed. In this respect the retention of an open system for nomination is welcomed.
8.
Local authorities and National Park Authorities already make a significant input into the designation process, both informally and formally (e.g. through the use of SMRs and HERs in the Monuments Protection Programme) and given the proposed role in the consents procedure, National Park Authorities should have a recognised role in the designation process. We note, however, that the appeal process proposals do not explicitly include national amenity societies or indeed those who may have nominated a designation application.  We consider that this anomaly should be rectified in the proposed legislation.
9.
We also note the proposal to revoke the existing designation of Areas of Archaeological Importance, none of which directly affect National Parks.  We are pleased to see that the issue of notification of intent to carry out works is included in new statutory guidance.  The impact of permitted development by statutory undertakers is a concern to National Park Authorities. 
Managing existing sites during the transition

10.
We recognise that during the transition to the new system the focus will be on implementing the new system rather than reviewing existing designations.  We are concerned, however, that the quality of new registration documentation could be complicit in the development of a two tier system of protection. By identifying much more information on significance the new register entries will be easier for planning authorities and conservation staff to work with. Many existing designated assets have only a minimal, if any, statement of significance in their designation descriptions.  Assembling this information may be a time consuming process which will not be easily compatible with the target of making a decision on a Heritage Asset Consent application within an eight week period. This needs to be recognised when government is setting targets and imposing performance related penalties or rewards e.g. Standards Authorities, Planning Delivery Grant or similar mechanisms. One way of overcoming this problem would be for any work required to assess the significance of an existing register entry to be carried out prior to registration of any planning or heritage consent application. This would be consistent with the proposed increased emphasis on the pre-application consultation process.  
Heritage Protection and planning

The process of pre-application consultation 

11.
The increased emphasis on pre-application consultation is welcome but there is a danger that over reliance on this may reduce the ability of the national amenity societies and local communities to have an input into an application.  This may be of particular concern in areas where the conservation teams are short on specific expertise. Existing planning policy guidance already advises applicants to consult Sites and Monuments Record (now HERs) and to discuss applications prior to submission. Pre-application discussions, however, can be extremely time consuming for planning and conservation staff and while they should lead to simpler, improved applications time spent on pre-application discussions can conflict with the requirement on Authorities to deal with planning applications within an eight week period. If guidance on pre-application discussions is made statutory, it:

· needs to recognise the conflict between planning and conservation targets and staffing;

· should ensure that delegation processes within authorities require suitably qualified and experienced historic environment professionals to be fully involved in both pre-application consultations and the formal consent process; and

· should also include a requirement for consultation with the national amenity societies.
12.
ENPAA considers that there should be statutory guidance on pre-application discussions and would welcome the opportunity to comment on draft guidance.
Certificates of Immunity

13.
We note the suggested expansion of the use of Certificates of Immunity. The White Paper does not indicate who will be responsible for issuing such certificates, what consultation will take place before a Certificate is issued and how the process will be open to public scrutiny. Effectively the process should be subject to the same level of consultation as designation proposals. We would have no objection to the expansion of the scope of Certificates of Immunity to include sites but do consider that there should be formal procedures of assessment and evaluation, similar to those which are currently considered as best practice under PPG 16 in advance of any issuance.  The existence of any Certificate of Immunity should also be publicly recorded and strictly time limited. It is also necessary that any Certificate of Immunity should not lead to a diminution of any mitigation work which may be deemed necessary should development proceed. ENPAA considers that further discussion and clarification of this concept is necessary before it could be supported.
Heritage Asset Consent

14.
The empowerment of local planning authorities with regard to Heritage Asset Consent is welcome although it is necessary to recognise that not all local planning authorities (including National Park Authorities) have equally well resourced and knowledgeable conservation teams.  Greater clarity and guidance is required to ensure that decisions are made in accordance with a high level of conservation expertise and advice in order for there to be no lowering of existing protection. Some asset types are so unusual that maintenance of in-house specialist expertise regarding them would not be economic. ENPAA also considers that there will need to be a clear system for call in of applications, especially where local planning authorities are minded to approve applications contrary to the advice and recommendations of specialist conservation staff. Similarly the process by which a planning authority deals with its own applications needs to be carefully considered.  It is likely that there will continue to be a need for maintenance of case work practice and experience by national staff.  We would advocate a similar system with former scheduled monuments as currently applies to Grade I and II* listed buildings whereby English Heritage comment on applications.
15.
We note that the proposed Heritage Area Consent headings in Annex 2 appear to have been drafted with buildings in mind: operations which may be potentially damaging to other heritage assets such as tree planting in designed landscapes or on archaeological sites, or metal detecting on archaeological sites are not identified but need to be clearly proscribed in order that existing protection is not diminished.
Ensuring permitted development rights don’t damage the historic environment

16.
Many activities which are currently permitted development in the planning process, as well as some renewable energy practices proposed as permitted development, can be extremely damaging to the archaeological interest of a site. Is it proposed to identify a list of notifiable operations similar to that operating within SSSIs? In view of the interest expressed by some members of the community in treasure hunting, if this aspect of HAC’s is to be transferred to local planning authorities, there needs to be strong and clear guidance on the potentially damaging impact of metal detecting on the integrity of archaeological sites. In this respect we suggest that some of the ideas floated with regard to scheduled monuments in the green paper Protecting Our Heritage (1996) are included in the proposed legislation. These include:

· the removal of ignorance as a defence for unauthorised works – registration as a local land charge and the widespread availability of information through such websites as Magic (www.magic.gov.uk) means that the defence in section 2.8 of the 1979 Act is now counterproductive;

· making the removal of finds from scheduled sites an offence and the extension of works for which SMC or, in future HAC, is required to include operations which disturb the ground in, on or under the site of a scheduled monument; and
· the need for local planning authorities to be given the power to carry out urgent works, for any work necessary for health and safety to be limited to the minimum necessary for this purpose and for enforcement powers in respect of unauthorised works to monuments to be devolved to local planning authorities.
Ecclesiastical exemption 

17.
We note the retention of ecclesiastical exemption and the extension of the provisions to include attached churchyards and separately designated tombs. There needs to be clear guidance and clarification as to who will have the responsibility for independently monitoring the condition of ecclesiastical assets, comparable to the proposals for the Heritage Partnership Agreements, to ensure the appropriate management of the assets covered by the exemption. Guidance should also incorporate provision for better liaison with Historic Environment Records and processes for increasing understanding of historic assets during maintenance and alterations to exempt structures.
Heritage Protection Agreements
18.
Many scheduled monument consent applications by National Park Authorities, are to enable the beneficial management of monuments and form part of programmes of conservation management of monuments under their control, often as a result of management agreements. Such conservation projects will frequently be candidates for Heritage Protection Agreements.  The proposed Heritage Protection Agreements offer a useful means of simplifying good conservation management. There will need to be clear guidance, however (and if necessary support from English Heritage) to help protect local authorities from powerful local interests seeking to gain an unwarranted degree of control over their land and / or buildings and clear enforcement measures where an agreement is breached. In this respect we consider that when considering fines for any unauthorised works or damage to heritage assets, not only in breach of HPAs,  the Courts should be required to take into account the extent of any financial gain that has accrued or is likely to accrue to the offender. 
19.
There is also a need for clarification as to who will have the prime responsibility for monitoring the condition of register entries and, if necessary, initiating prosecution. English Heritage’s Field Monument Wardens currently monitor the condition of scheduled monuments and liaise with landowners to encourage the better management of monuments. Will this responsibility, and resource, be transferred to local planning authorities when they take responsibility for scheduled monument consent? There is potential for developing the practice already in place in West Devon where the Field Monument Warden is based with the Dartmoor National Park Authority’s cultural heritage service.  As National Park Authorities are planning authorities, this integration helps the sharing of information.   
20.
We are pleased that the statutory duty on local planning authorities to designate Conservation Areas is to continue. ENPAA believes that there is a benefit in retaining Conservation Area Consent as a separate consent - because of the specific requirement for development in conservation areas to preserve and enhance the character and appearance of the designated area.  Conservation Area Consent reinforces recognition that such areas need specific management and attention.  In our view this benefit is outweighed by that of administrative simplification.
21.
Current guidance advises that Conservation Area Consent should not be granted until plans for the redevelopment of a site are known so that the overall impact of a development on a site, and therefore the character of the conservation area, can be assessed. Applicants are therefore generally advised to submit concurrent applications for both Conservation Area Consent and planning permission, or requested to submit the information required to assess a planning application for redevelopment with the application for Conservation Area consent. This leads to either much duplication of submitted information, or to incomplete applications for Conservation Area Consent which cannot be processed due to lack of information regarding redevelopment. Many applicants also confuse Conservation Area Consent with planning permission for development within conservation areas and often submit incorrect application types. The proposals to merge the two consent procedures are consistent with the aims for simplification and reduction in bureaucracy and should benefit applicants, local planning authorities and consultees, limit scope for confusion and encourage more complete applications and better assessment. There are further benefits, in that applicants would be encouraged to consider sites in a more holistic manner and local planning authorities would have a greater ability to ensure that overall proposals for a site see the Conservation Area preserved or enhanced.  ENPAA supports, therefore, the proposal to merge Conservation Area Consent with planning permission but suggests there will be a need for guidance to ensure that a local authority’s historic environment staff are fully involved in the planning process in conservation areas. 
22.
ENPAA also considers that control over demolition of unlisted buildings in conservation areas (as elsewhere) should be reinstated to ‘pre-Shimizu’ levels of protection as a matter of urgency.

Historic Environment at local level

23.
We welcome the proposed enhancement of local designations and statutory guidance. Clear criteria need to be established for inclusion on local lists and specific training may also be necessary to ensure consistency. The proposed arrangements for strengthening the protection against demolition for locally designated buildings seem rather complicated. ENPAA considers that demolition of locally designated buildings/ assets should be classed as development, not least because of its potential for blighting or damaging the character of an area.  Permitted development rights should, therefore, not automatically be granted. Demolition would then require planning permission, would be dealt with through the planning process, and would be either permitted or refused. A right of appeal against refusal would be available.  This would provide a simple, understandable and familiar process for all concerned.  In our view reclassification followed by granting of permitted development rights followed by subsequent removal by an Article 4 direction is contrary to the simplification ideal expressed elsewhere in the White Paper, and the Government’s broader objectives for spatial planning. 
24.
Identification of locally designated assets, particularly archaeological sites and landscapes, also has potential value for enhancing the targeting of other conservation measures through such programmes as Environmental Stewardship and thus encouraging heritage protection by helping to meet targets to move ‘Historic Assets at Risk’ to favourable condition status.

25.
Six of the English National Park Authorities maintain a Historic Environment Record while the other three Authorities have formal access to those maintained by other Authorities which cover their areas. Eight of these Historic Environment Records include Listed Buildings and coverage of unlisted buildings but much work still needs to be done to ensure that inclusion of historic buildings is comprehensive.  ENPAA fully recognises the essential role Historic Environment Records play in enabling National Park Authorities to protect, promote and inform the public about the cultural heritage of the National Parks and considers that the statutory duty is long overdue.
26.
ENPAA would also wish to highlight the importance Authorities place on employing cross disciplinary specialist teams – all National Park Authorities, together with national heritage organisations are signatories to the Joint Statement on the Historic Environment in National Parks and its Action Plan.  This states that ‘the Authorities will aim for staffing and grant aid levels relative to workload at least comparable with if not better than the general level of resourcing within the respective constituent authorities’. We welcome the support of English Heritage in developing training opportunities and skill enhancement but would suggest that this may need to be a two way process. There will need to be greater awareness amongst English Heritage staff of how local authorities and the planning system operates as well as amongst local authority staff of how consent procedures have worked. Consideration will also have to be given to the sharing, transfer and future management of files containing existing and future consent and casework history. In addition to ensuring that all local planning authorities maintain or have formal access to a Historic Environment Record there is also a need to require them to ensure that it is maintained and developed by suitably qualified and resourced staff as identified in the Standards and Benchmarks for HERs. 
27.
Two National Park Authorities were involved in the Historic Environment Local Delivery study and ENPAA looks forward to the proposed statement about the role of local authority historic environment services and the multiple benefits they provide.  Much of the historic environment is not currently designated and is not managed through the planning system although it is covered by Historic Environment Records and receives some attention from local authority historic environment services.  In view of declines in the historic environment services and resources provided by some authorities in recent years, we see a need for future guidance on levels of historic environment service, similar to that issued by the Department of National Heritage to new authorities following the last round of local government reforms in 1995.  National Park Authorities have a long track record of working closely with volunteers and we are pleased to see the contribution that volunteers play in developing understanding and protection of the historic environment recognised in the White Paper though we believe they can never be a substitute for an adequately resourced service. 
Resources are needed to implement the White Paper’s agenda

28.
The Regulatory Impact Assessment includes a paragraph on possible unintended consequences of the proposed reforms.  This includes that the new system may lead to a stronger focus at local level on statutory requirements, with a consequent reduction in the levels of time and resource devoted to non-statutory activities relating to the historic environment.  Research, educational community engagement are particularly highlighted which are necessary to realise the vision for the historic environment. This is of particular concern in view of recent reductions in services in some Authorities and the zero inflation central government grants anticipated by National Park Authorities over the next three years. Little is said within the White Paper about how the proposed changes will, in reality, be funded and, other than enhanced training, what level of practical support can be expected from Government and English Heritage in implementing the new systems and managing the additional workload.
29.
The White Paper will require English Heritage and local planning authorities, including National Park Authorities, to take on additional responsibilities. These responsibilities must be properly matched with additional resources in order to achieve the aims and objectives of Heritage Protection for the 21st Century.
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