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Dear Laura Francis
Consultation on the Protection of Common Land in England (The Commons Act 2006).

Thank you for the opportunity to comment on this consultation.  This letter represents a response by the English National Park Authorities Association (ENPAA) to the above consultation.  ENPAA provides a collective voice for the National Park Authorities (NPAs).  We welcome this consultation given the substantial area of Common Land which is found within National Parks.  Other National Park Authorities may put forward views of their own, in relation to their own special circumstances. 

We are happy for this response to be made public.

We would like to highlight some overall key points.  These are:  

a.
The document is unclear in distinguishing between sections that apply:

· only to common land; and 

· both to common land and to town and village greens. 

The regulations should be more specific.

b.
Defra may delegate some work from the Commons Act to another body.  A useful first step would be to consider: 

· what functions may be carried out by other competent bodies, e.g Natural England or the Planning Inspectorate; and 

· who will have particular responsibilities? 

c.
The document should be more prescriptive in defining the consultation process, going further than hinting at ‘good practice’.  It should specify statutory consultees, which should always include: 

· the National Park Authority in cases in National Parks; 
· the Access Authority which is responsible for facilitating CRoW access rights (the Highways Authority, or the NPA within a National Park); and
· the Local Access Forum. 

d.
The final proposals should be scrutinized, monitored and reviewed by the National Stakeholder Forum before it is disbanded. This will be particularly important in considering issues of charging, and the take-up of exemptions.

e.
A timescale for consultation of 21 days is inadequate to allow written material to be circulated considered and responded to.  28 days should be the minimum consultation period.

Our response also includes a number of detailed recommendations, which are set out in the formal response attached.

Yours sincerely

Paul Hamblin

Director

Consultation on the Protection of Common Land in England (The Commons Act 2006).

A response by ENPAA (English National Park Authorities Association)

April 2007

General Comments
We would like to highlight some overall key points.  These are:  

a.
The document is unclear in distinguishing between sections that apply:

· only to common land; and 

· both to common land and to town and village greens. 

The regulations should be more specific.

b.
Defra may delegate some work from the Commons Act to another body.  A useful first step would be to consider: 

· what functions may be carried out by other competent bodies, e.g Natural England or the Planning Inspectorate; and 

· who will have particular responsibilities? 

c.
The document should be more prescriptive in defining the consultation process, going further than hinting at ‘good practice’.  It should specify statutory consultees, which should always include: 

· the National Park Authority in cases in National Parks; 
· the Access Authority which is responsible for facilitating CRoW access rights (the Highways Authority, or the NPA within a National Park); and
· the Local Access Forum. 

d.
The final proposals should be scrutinized, monitored and reviewed by the National Stakeholder Forum before it is disbanded. This will be particularly important in considering issues of charging, and the take-up of exemptions.

e.
A timescale for consultation of 21 days is inadequate to allow written material to be circulated considered and responded to.  28 days should be the minimum consultation period.

Specific Points

Chapter 1 Works on common land

Sect 1.2

We support the inclusion of the PSA target “To increase the number of SSSIs in favourable condition by 2010”. But we note this target might change and will certainly be removed or replaced by 2010, as might Government PSA targets generally.  We suggest a better objective might be to “Achieve long term sustainable management supported by targets as shall be set from time to time”.

Sect 1.3


We suggest ‘parallel requirements’ needs definition. 

Q1
Do you agree with this assessment of the most important features?

Are there any that you would add, change or remove?


 We agree with this assessment.

Sect 1.6, 

Section 39 of the Commons Act includes the “protection of public rights of access”.  We suggest “protection and improvement of public rights of access”.  The terms ‘neighbourhood’ and ‘key stakeholders’  need definition. Stakeholders should include: 

· the Access Authority; and 

· the Local Access Forum.  

Sect 1.6, para 4


We suggest the document should clarify the expression ‘improve or maintain the common’?  It should specify and distinguish between agricultural improvement and improvement for public benefit.  We suggest that “Contribute to the sustainable management of the common” would be a better phrase. 

Q2
Do you agree that 21 working days is the right length of time? 

21 days is insufficient to receive and consider comments, particularly for bodies such as Parish Councils.  28 days would, however, align with the consultation period for path orders under the Highways Act 1980 and with planning applications.  

Q3
Do you think that the consent process achieves the right balance between allowing interested parties to make their views known, whilst not unduly prolonging the application?

The process seems fair.  The written representation/hearing/inquiry process can become protracted and onerous for all parties.  There should be clear criteria for holding site visits, hearings or local enquiries .  Sufficient time for an organisational response should be allowed  for consultation with defined key stakeholders at the application stage. 

When site visits are arranged, representatives for both applicant and objector should be invited as a matter of course. This should not be at the discretion of the Inspector.

Q4
We propose to set a time limit of six weeks from granting consent for an application requesting a variation to that consent to be made, but would welcome your view on this?

We suggest ten weeks would be more reasonable. Six weeks is not sufficient for organisations such as Local Access Forums to be able to request a variation, given that works may not start immediately, or problems may not become apparent until they do.  

Sect 1.12

We suggest that an application must be submitted within 28 days of the emergency occurring. We are concerned about granting consent after unforeseen works have been carried out.  If the application is subsequently refused, clear and rapid enforcement procedures need to be in place to ensure works are removed. If they are not, the local authority should be empowered to do the work and be able to reclaim the costs.

Section 1B: Exemptions 

We support the principle behind the decision to exempt certain works from the requirement to seek consent under s38. We welcome ‘non-impediment to access’ being one criterion for exempting works.  But while it might be appropriate to exempt works such as new gates and stiles in existing fencing, we suggest there should be consultation with the Access Authority. This would ensure the most appropriate strategic location of such infrastructure, particularly where it forms the ‘means of access’ to defined ‘access land’.  These safeguards protect both the common and those with an interest in it.

All exemptions will need clear criteria and conditions including: 

· time limits where appropriate; 

· size thresholds; and 

· processes for requiring or enforcing removal upon expiry of time limits.

Q5
Can you think of any circumstances where the above works would in fact be caught by section 38 of the Act?

We suggest clear guidance is provided on what constitutes an ‘impediment to access’ .  The document states on p19  that ‘consent is not needed for repair or maintain existing lawful works…where there is no increase of the impediment’.  We believe the consideration of an ‘impediment to access’ must also take into account any reduction in the quality of access, not just any loss of access.  The replacement of an existing gate with a stile, for example, should be regarded as an impediment to access for people with limited mobility.

The term ‘footpaths’ needs broader definition to include existing and newly created public rights of way : footpaths, bridleways, restricted byways, byways open to all traffic.  The document should note additional consents may still be required under other legislation such as section 147 of the Highways Act 1980 (authorization to place a new gate or stile across a public right of way).  The document should emphasise the possible need for such additional consents and associated consultation procedures.

Q6
Are there other works you are aware of that should also be described as outside section 38?

We suggest chemical, as well as mechanical treatment of bracken should be included.

Q7
Do you consider that these are works which should be exempt?

We do not think it is sufficiently clear how the balance between the purposes is to be decided if works are exempt. Some works will have benefits for one or more of the purposes, but may be detrimental to one or more of the other purposes.

We believe the proposals for fencing exemptions set out in the table on page 22/23 are inappropriate. In particular, we question: 

· the examples of the area and time thresholds;

· how the impacts on other commons objectives are taken into account;

· The extent to which the critical factors of siting and design are taken into account. We believe the reason Defra has usually been able to grant consent to these types of works is because the application process encourages stakeholders to achieve a consensual solution. This is the hallmark of an effective consent process, not a reason to remove it. In fact we believe removing the process could lead to more difficulties and conflict between interested parties;

· Why the exempted works are all related to fencing. This appears inconsistent with the principles of open access land provided for by the CROW Act 2000.  

We regret there is no mention of section 15 land (land with pre-existing access rights), nor how the status of section 15 would be determined.  It is not possible to restrict public access on this land, so we would contend fences cannot lawfully be erected there.  

Further, we suggest there is the risk that:


· fencing and other works will compromise the public’s right of access; 

· access provisions will not take into account higher rights of access, such as for horse riding; and

· the erection of fencing on open land, including  temporary fencing, will have a significant and adverse physical and psychological impact on the landscape and people’s relationship with it. This is felt particularly keenly in protected areas such as National Parks.  

We suggest procedures need to include means of determining whether: 

· the common land is designated under section 15 of the CroW Act;

· exempted works are proposed; 

· works requiring consent are taking place; or 

· support has been obtained from relevant local bodies including the National Park Authority.   


We suggest enforcement procedures must be introduced to enable action against exempted works that remain in place beyond their time limit, or that restrict the public’s right of access.

We are similarly concerned that some fencing proposals will be exempt from requiring consent.  As suggested above, fence lines can: 

a) physically restrict open access; and 

b) have a visual impact on the experience of such open space.  

These issues will be relevant, even if the fence is exempt from consent. We believe Access Authorities should be consulted on all fencing proposals, even where they are exempt from the consent process.   We suggest Defra should maintain an up-to-date and publicly accessible register of such works so that necessary enforcement action can be implemented where needed. 


We suggest “Very short periods of time” should be defined. We think seven days would be appropriate. 

We suggest fencing proposals should only be exempt the first time they are installed.  If they are to be renewed, then they must be subject to the full application process. 

We suggest there must also be a defined time interval before fencing can be re-erected under the exemption rules.  We suggest it would be reasonable for this interval to be the same length of time as the original exempted works. 

We suggest any trees and shrubs planted on any common, including ‘urban’ commons, which paradoxically cover large areas of the Lake District for example, must be native species appropriate to the soil conditions and aspect of the site. We accept that non-native species might be acceptable in some genuinely urban areas and village greens.

Q8
Should the exemption for fencing for nature conservation purposes be restricted   to use for grazing to restore the common?


Yes, if the word to ‘manage’ (grazing) is inserted.

Q9
Do you agree that the time limits we have suggested are appropriate?

Yes, subject to previous comments about time limits and enforcement of removal.  We suggest there must be a requirement to notify Defra (or the appropriate body) of such works, and a register must be kept.  If the works, such as heather regeneration, for example, take longer than five years, we suggest it should be possible to apply for an annual extension.

Q10
Do you agree that registering exempt works with Defra will assist in controlling minor works on commons to avoid a number of minor works when added together exceeding the threshold for exemption?

We agree. Exempt works must be registered with Defra.  The registration process should record:

a)
the amount of common being enclosed; and

b)
the expiry date for the temporary time limit

This registrations process can thus be used to calculate the total percentage of the common that has been enclosed. It would also automatically trigger investigations when temporary time limits have expired.  It will also be possible to monitor the aggregated effect of cumulative work.

Q11
Do you agree that these works are appropriate for exemption? 

When specifying persons, we suggest it should include the Access Authority. We suggest these works are appropriate for exemption and agreed only if there is adequate access through barriers for people with limited mobility and for horse riders/cyclists.  We acknowledge this might not guarantee the exclusion of motor bikes, but we suggest that where there is a proven problem requiring significant barriers, such works should not be exempt.

Indeed as a general principle we suggest works to prevent unauthorised vehicular access should not be exempted by order because of the potential impact on other legitimate users particularly people with disabilities who have a legal right of access.  Such works should be subject to a consent procedure in order that the merits may be considered on a case by case basis, with the input of the Access Authority and the Local Access Forum. Any barriers must be of sensitive design appropriate to the location.  If necessary, works should be authorized to proceed under emergency procedures outlined earlier in the document, to prevent damaging use.

We suggest work ‘for safety reasons’ should be more clearly defined e.g. man-made hazards, so as not to be open to abuse.  We accept that fencing can be used to protect the public from natural hazards, as in the CROW Act, and this should be the least restrictive option.  Landowners owe no liability to the public for risks arising from natural hazards and therefore we believe there should be few instances where fencing is needed.  The onus must be on landowners and commoners removing man-made hazards, and procedures should reflect this.

If temporary fencing is exempted by order then appropriate provision must be made for public access, including points of entry and exit. Temporary fencing should be limited to a maximum number of times a year and/or period between use.

We suggest archaeological protection should be time-limited. Protecting archaeological features should involve Local Authority or National Park archaeologists as well as English Heritage.

We believe it is inappropriate to exempt fencing proposed for preventing public access to land where there is a risk of fire.  The public should not be prevented from exercising the right of access to land for purposes of fire prevention except through those mechanisms set out in the CRoW Act restrictions regulations.  A landowner, or person with a legal interest, may apply to the Relevant Authority for a direction to restrict access for purposes of fire prevention.  Where certain defined criteria are met, an outline direction for public exclusion to an area will be granted which then automatically comes into effect when there is sufficient risk of fire as defined by the Met Office Fire Severity Index.  If a specified person wishes to erect fences on common land where there is a right of access under the CRoW Act, then such fencing must make provision of gates or stiles to allow legitimate public access to that land (which could then be blocked should a closure come into effect through the correct procedures set out in CRoW Act access regulations). 

Exempted works must be appropriate to the character of the common. There will be different designs and materials appropriate to urban and rural commons, for instance.

In addition it should be clarified that carrying out works under this section may still need other consents or authorisation such as:

a)
scheduled monument consent 

b)
SSSI consent

Questions 12-19
 


No comments

Chapter 2 De-registering and exchange applications

Q20: We would welcome views on any particular matters to which you think the Secretary of State should have regard. It will assist if any suggestions made can be supported with reasons. 

We suggest there must be a presumption that recreational access rights will transfer to release land.  The onus should be on the applicant to make a case for the exceptionality of any instance where the rights do not transfer.  The Local Access Forum should be consulted on any such application, and the Secretary of State should have regard to their opinion.    It is also important to consider the overall quality of access provided by the release land, and the strategic importance of any particular piece of common land within the overall access network of an area.  To make this consideration, it is essential to have regard to the opinion of the Access Authority and the Local Access Forum. 

Q21: Do you agree with this assessment of the most important features? Are there any that you would add, change or remove? 

It is our view that the Secretary of State must ensure that there is no net loss of value or quality for the public. Given the undisputable value of common land, we would not, as a matter of principle, like to see any loss of registered common land. For that reason, we think there must be a full and reasoned argument why common land needs to be developed or deregistered, if no replacement land is put forward.  To deregister the land because it has an economic development value and the replacement land does not, is not a valid argument in our view.

Where replacement land is proposed, information must be provided which explains how the applicant/community proposes to manage separate areas of common land, which might be geographically remote from each other. If no exchange land is offered or available, it should be demonstrated how it might be possible to enhance the enjoyment and opportunities for enjoyment of the remainder of the current site.

Q22: 
Does your experience show that 21 working days is the right length of time? 

As previously mentioned, we suggest 28 days is a more realistic period.  

Q23: 
In your view, in what circumstances do you consider the power not to require replacement land might be exercised? 

We suggest there should always be a presumption that replacement land will be required.

Q24: 
Do you agree that a site visit will be necessary for every application, or can you envisage circumstances in which a visit would not be necessary? 

We believe a site visit, accompanied by representatives of both the applicants and objectors, will be essential in the majority of cases unless all stakeholders are in agreement with the proposals.

Questions 25 - 30 
 

No comments.
Q31:   We would appreciate your views on: 

- whether imposing charges on applications is likely to discourage people from engaging with the consent process, 

- whether the cost of making an application should fall to the user or whether it is considered to be securing a public good that merits payment by the general taxpayer, 

- the feasibility and desirability of charging in a staged approach. 

Imposing charges may well deter some from engaging in the consent process, particularly for works of low economic value.  Where works are part of an approved management plan under an agri-environment scheme, the charges should be recovered from the agri-environment scheme.   The charging regime imposed should be reviewed by the national stakeholder forum to see if anticipated concerns are realised that charging will lead to fewer applications and more illegal works.

Works that improve public access, as well as those that benefit conservation, need to be eligible for grants.  If they are supported by the Rights of Way Improvement Plan, then they should be given a high priority.

We suggest a standard charge for all applicants at less than full cost recovery.  There should not be a presumption that site visits and local enquiries will be an additional cost.  There should be a clear definition of what constitutes a ‘conservation application’.  The implication is that this reduction will only be available to applicants of Environmental Stewardship. 

We suggest that where retrospective applications are made, the charge should be higher to reflect the additional work required to process them. For example, the onus will be on Defra to carry out stakeholder consultation, not on the applicant.

Questions 32-33

No comments
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